
SALINE COUNTYLANDFILL, INC.,
PETITIONER,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

RESPONDENT.
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To: BrianE, Konzen,Esq.
Lueders,Robertson,I(on~en&

Fitzhenry
1939Delmar,P.O.Box 735
GraniteCity, IL 62040

Pollution ControlEoard,Attn: Clerk
100 WestRandolphStreet
James R. ThompsonCenter
Suite 11-500
Chicago, IL 60601-3218

CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 SouthSecondStreet,Suite402
Springfield7 IL 62704

JohnKim
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276

PLEASETAKE NOTICE thaton the/5/dayof 2004,we sentvia FedEx
delivery to theClerk ofthe Pollution ControlBoardtheoriginal andfour copiesofthe
COUNTY OF SALINE’S MOTION iN LIMINE for filing in theaboveentitledcause.

The undersignedcertifiesthat a true and correctcopy of the above-describeddocument
was servedupon eachof the above-identifiedindividuals via FedEx (a private courier), by
enclosingthe same in envelopesproperly addressedand by depositingsaid envelopesin a
FedExdropboxin Harrisburg,Illinois, all on the day of , 2,~04.

Rod Wolf
Saline CountyState’sAttorney
10 E. PoplarSt.
Han~isburg,IL 62946
618-253-7169phone
618 253-4106 fax
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SALINE COTJN1YLANDFILL, INC, ) :~JLtIO’~~
)

PETITIONER, )
)
) No. PCB2004-117
) (PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
RESPONDENT. )

)
)

COUNTY OF SALINE, )
)

INTERVENOR.

COUNTY OF SALINE’S MOTION IN LIMINE

COMES NOW the COUNTY OF SALINE, Intervenor, through its undersigned State’s

Attorney, andfor its Motion in Limine, statesasfollows:

1. Thismotion in limine is directedto the hearingofficer,requestingadvancerulings

on certainevidentiaryissueswhich mayor arelikely to ariseat hearing.

2. TheCountyof Saline asksthatthehearingofficerprohibitPetitionerfrom

eliciting anytestimonyconcerningpermitdecisionsby theIllinois EnvironmentalProtection

Agency (“IEPA”) otherthandecisionswith respectto facility 165808001(Petitioner’sfacility,

knownas SalineCountyLandfill, Inc.). for thefollowing reasons:

A. This caseconcernsonly the SalineCountyLandfill, Inc., andno other

facility. Hence,deci~ionsconcerningotherfacilities haveno relevanceto this proceeding.In

this permit appealproceeding,thetEPA’s permit denial letter framestheissuesfor review. That

denial letterstatedthatthepermit applicationwasdeniedbecausegrantingit would causea

violation of theIllinois EnvironmentalProtectionAct or theBoard’sregulations(seePetitionfor



k.eviewof PermitDenial Per4l5 ILCS 40(a)(1),atparagraph2), and specificallythat “[t]he

applicationdid notprovideproofof local siting approvalpursuantto Section39(c)oftheAct.

Thesiting providedin theapplicationexpired.”(~Petitionfor Reviewof PermitDenial Per

415 1LCS 40(a)(1),at paragraph3). NeithertheIEPA’s permitdenialletter,norPetitioner’s

Petitionfor Review,rely uponanyotherpermit applicationordecisionwith respectto thepenuit

decisionbeingchallenged.

13. Petitioner’sPetitionfor Reviewdoesnot assertanybasiswhy decisions

with respectto otherpermit applicationscouldhaveanybearinguponthis proceeding.The issue

beforetheBoard in this caseis thecorrect interpretationofthestatuteandwhetherthis specific

pen-nitapplication,if granted,wouldviolate theAct; this issueis not whethertheIEPA hasever

beenfacedwith otherpermit decisionsin othercaseswith similaritiesto this one.

C. PetitionerhasservedupontheIEPA certaindiscoveryrequestsrelatingto

otherfacilities; however,the filespertainingto permit actionsorotherdecisionswith respectto

suchfacilitieshavenot beenproducedor madeavailableto theCountyofSaline. In light of

Petitioner’sfailure to havetimely producedthesedocumentsormadethemavailablein support

ofthePetition,the CountyofSaline will be extremelyprejudicedby any attemptby Petitionerto

introduceany evidencerelatingto any suchotherfacilities.

D. If Petitioneris permittedto introducee’videnceconcerningpermit

decisionswith respectto otherfacilities, thensuchevidenceshouldbe permittedonly on

conditionthat theentirepermit files for eachsuchfacility andpermit decisionbe alsointroduced.

In the absenceofcompleteproduction,neitherthis Boardnortheparties(andparticularly not the

Countyof Saline)will haveanyassurancethat the informationintroducedis accurateand

relevant,or if insteadit hadbeensuperceded,withdrawn,or otherwiseis for somereason



incomplete or inaccurateinformation,or for any reasonsthe permit decision wasnot analogous

or similar to thedecisionat issuehere.

E. Petitionerhasserveda substantialnumberofdiscoveryrequestsuponthe

IEPA seekinginformationregardingotherJEPAdecisionsinvolving otherfacilities. Although

pursuantto this Board’sproceduralrulestheserequestsmaybe “relevant” for discovery

purposes;theyarenot necessarilyalsorelevantfor purposesof introductionat hearing. Indeed,

Boardproceduralrule 101.616(e),35 Ill. Adm. Code101.616(e),specificallyrecognizesthat

relevancefor purposesofdiscoveryis muchbroaderthanfor purposesof trial. $~~ 35 Ill.

Adm. Code 101.616(a).For this reason,themerefact thatPetitionerwaspermittedto asksuch

questionsin discoveryis no justification for their introductionin evidence.

F. Hence,Countyof Salinerequeststhatthis Board, throughits hearing

officer, enteranorder in limine barringPetitionerfrom presentingevidencenot relevantto any

issuein this proceedingconcerningotherIEPA permit decisionsregardingotherfacilities.

3. In addition,Countyof Salinerequeststhat thehearingofficermemorializethe

oral ruling madeduringtheFebruary26, 2004conferencecall, thattheFebruary27, 2004

depositionofJoyceMunie will be for purposesof discoveryonly, and thetranscriptwill not be

offeredor acceptedinto evidence. All partiesagreedto this during theFebruary27 status

conference call.

4. The Countyof Salinealsorequeststhat thehearingofficer barPetitionerfrom

offeringinto evidencethe interrogatoryresponsessubmittedby IEPA in responseto

interrogatoriespropoundedby Petitioner. The interrogatories, andtheirresponses,weremade

for discovery only; if information is contained therein that is relevant and admissible at hearing,

Petitionermustpresentat hearingthetestimonyor documentaryevidence. SeeBoardprocedural



rule 10 1.626, 35 III. Adm. Code 101.626 (setting forth the types of evidence admissible at

hearing). Further, the Countyof Saline would strenuously object to simply introducing those

responsesinto evidencebecausetheCountyofSalinehashadvirtually no opportunityto address

the interrogatoryresponsesthroughcrossexamination.Thoughit maybeappropriatefor parties

to work togetherto reducetheneedfor hearingon particularissues,this goal cannotbeadvanced

oyer the needs of any individualparty to presentits own case,includingcrossexaminingother

parties’witnesses, it would be highly inappropriateand prejudicial to the County of Salinefor

thediscoveryresponsesofthe IEPA to simply be introducedinto theseproceedingsas evidence;

conversely,Petitioner,which propoundedthe interrogatoriesandobtainedtheanswers,can

reproduce responses it deems desirable at hearing,in a forum and in amannerthatwill permit

the County of Saline to conduct its examination of the relevantwitnesses,will suffer no

prejudicewhatsoever.~ SupremeCourtRule213(h)and212(a) (stating’interrogatoriesmay

be usedfor impeachmentandasadmissions,but only maybe offeredasevidenceupon

reasonablenoticewherepartyansweringinterrogatoryis deador otherwiseunableto attend).

ThereforethesuggestionofPetitioner,madeduring theFebruary26 conferencecall, that the

interrogatoryresponsesmight simplybe introducedinto evidence,shouldbe denied,in advance,

by thehearingofficer, andtheCountyof Salineherebyexpressesits objectionto anysuch

procedure.

WHEREFOREIntervenor,COUNTY OF SAL[NE, asksthatthehearingofficer enteran

orderin limine limiting Petitioner’sevidenceasexpressedabove.
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Rod Wolf
Saline County State’s Attorney
lOB. PoplarSt.
Harrisburg,IL 62946
(618) 253~7169phone
(618) 253-4106 fax

‘Respectfullysubmitted,
Saline County, Intervenor
By its attorne

By

State’s Attorney aline County
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To: Attn: Clerk - Pollution Control Board
From: Rod Wolf
Re: SalineCountyLandfill, Inc. vs. IEPA CaseNo, PCB 2004-117
Date: March 1, 2004
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The information containedin this facsimile messageis conftdential information only of the use of the individual
or entity namedabove, lithe reader oIthis messageis nOt the intendedrecipient, you are herebynotified that any
unauthorized dissemination, distribution or copy of this communication is strictly prohibited. If you have
received this communication in error, plea~enoEil’ us immediately by telephone. Thank you. ~ NOT
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AT 618-253-7169




